
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 14 November 2018

From: Assistant Director – Economy and Environment

CA14/36 & CA14/37 – APPLICATIONS TO AMEND THE 
REGISTER TO RECORD AN HISTORIC EVENT – HISTORIC 
SEVERANCE OF A RIGHT OF COMMON (PRIMARY), 
HISTORIC APPORTIONMENT OF A RIGHT OF COMMON 
(SECONDARY); REGISTER UNIT CL46 ULDALE  FELLS, 
ENTRY 61.

1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for common land 
and town and village greens under the Commons Act 2006.

1.2 An application has been received from Elizabeth Ann and Gordon 
Moore to amend entry 61 of unit CL46 of the register of common land – 
Uldale Fells in consequence of an historic severance of a right of 
common. As the application relates to only part of the right, it is 
accompanied by a secondary application to apportion the right.

1.3 The purpose of this report is to request Members to make a decision as 
to whether the applications should be granted and an amendment 
made to the Council’s register of common land.

1.4 A glossary of terms is included as Section 8.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all. 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored. 



3.0 RECOMMENDATION

3.1 It is recommended that the Committee accepts the applications and 
amends the register of common land on the ground that severance of a 
right of common occurred in April 2005 and that that severance should 
be recorded in the register as a qualifying historic event under 
paragraph 2 of Schedule 3 to the Commons Act 2006.

4.0 BACKGROUND

The Applications:

4.1 On 12th December 2017 the Council, as registration authority for common 
land and town and village greens (“the Registration Authority”), received two 
applications on Form CA14 (“the Applications”) under paragraph 2 of 
Schedule 3 to the Commons Act 2006 (“the 2006 Act”) from Elizabeth Ann 
and Gordon Moore (“the Applicants”) for the amendment of entry 61 of 
register unit CL46 Uldale Fells. 

4.2 Copies of the Application Forms are attached at Appendix 1 to this report.

4.3 A right to graze 147 sheep or the equivalent number of cattle on Aughertree 
and Uldale Fells (“the Right”) is registered at entry 61 of register unit CL46 
as attached to O.S. field numbered 103, 104, 105, 106, 107, 113, 114, 15, 
116, 117, 119, 120, 121, 122, 123, 125, 127, 128, 129, 253, 254, 255, 257, 
262.

4.4 A copy of the register entry 61 is attached at Appendix 2 to this report. 

4.5 The Applicants claim that upon the sale of O. S. fields numbered 115, 116, 
117, 119, 120, 121 and 125 (“the Fields”) to Margaret Wilson the proportion 
of the Right attached to the Fields was severed from the land and reserved 
by the Applicants as a right in gross. The Applicants request that that 
severance be recorded in the register.

4.6 The following were submitted as supporting evidence by the Applicants:

            Statement of Events of Elizabeth Ann Moore supported by 12 Exhibits;

- Exhibit 1 – official copy of register of title CU31079 showing the current 
extent of the land at Town Head Farm which is in the Applicants’ 
ownership;

- Exhibit 2 – Copy Conveyance dated 31st October 1987 whereby the full 
original extent of Town Head Farm was transferred to Elizabeth Ann 
Moore.

- Exhibit 3 – Copy Conveyance dated 6th August 1979 where by O.S. field 
numbered 254 was transferred to The Applicants.

- Exhibit 4 – Copy 2nd Edition Map showing O.S. 107 as a track.



- Exhibit 5 - Copy ‘Deeds Map’ showing O.S. 107 as woodland.

- Exhibit 6 – Official Copy of register of Title CU244296

- Exhibit 7 – Copies of Transfers dated 4th and 7th April 2005 from the 
Applicants to Margaret Wilson.

- Exhibit 8 – Copy letter from Margaret Wilson confirming that no rights of 
common were included in the 2005 transfers.

- Exhibit 9 – Copy Contract of Sale dated 7th April 2005.

- Exhibit 10 – Copies of applications in relation to the rights under the 
Single Farm Payment and Basic Payment Schemes from 2014 to 2017.

- Exhibit 11 – Copy RPA payments letters dated between 2005 to 2017.

- Exhibit 12 – Table of Apportionment of the rights in gross and those still 
attached to Town Head Farm.

Copy of supporting evidence is attached at Appendix 3 to this report.

4.7 On 6th June 2018 the Applications were deemed to have been duly made 
and notices of application were advertised on Cumbria County Council’s 
website and were also sent to all relevant parties in accordance with 
Schedule 7 of the Commons Registration (England) Regulations 2014 (“the 
2014 Regulations”).  Anyone wishing to make a representation to the 
Application had until 19th July 2018 to do so in writing.

4.8 One representation amounting to an objection (“the Objection”) was received 
from Christopher Lasper and the Applicants have responded to the 
Objection. Copies of the Objection, the Applicants’ reply and Mr Lasper’s 
further comments are attached at Appendix 4 to this report.

4.9 The Objection states that both Applications are misconceived and that there 
is no case for an apportionment. In Mr Lasper’s opinion, a grazing right can 
be appurtenant only to the farming unit as a whole and not to any particular 
part thereof, and therefore any attempt to dispose of a part of that holding 
destroys the appurtenancy of the whole right. Thus, Mr Lasper argues that 
the Transfer dated 4th April 2005 destroyed the appurtenancy of the Right 
and the Right ought no longer to be registered as appurtenant to any land 
whatever.

4.10 I have considered the Objection and concluded that, notwithstanding the 
statements contained therein, the Applicants have satisfied the criteria 
specified in the legislation and regulations. A detailed analysis of the 
Officer’s consideration is found at sections 4.15 to 4.31 of this report. 

4.11 The Law:

4.12 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Register of Common Land 
and Town or Village Greens.



4.13  The Application is made under Schedule 3 to the 2006 Act which states: 

“Registration: Transitional Provision

Transitional period for updating registers

2

(1)Regulations may make provision for commons registration authorities, 
during a period specified in the regulations (“the transitional period”), to 
amend their registers of common land and town or village greens in 
consequence of qualifying events which were not registered under the 1965 
Act.

(2)The following are qualifying events for the purposes of this Schedule—

 (b)any relevant disposition in relation to a right of common registered under 
the 1965 Act, or any extinguishment of such a right, where occurring at any 
time—

(i)after the date of the registration of the right under that Act; and

(ii)before the commencement of this paragraph;

(3)In sub-paragraph (2)(b) “relevant disposition” means—

 (c)in the case of a right of common attached to land, the apportionment or 
severance of the right;”

4.14 The relevant sections of the 2014 Regulations with regard to historic 
severance are section 41 which states at paragraph 3:

41 

 (3) A right of common attached to land is not to be treated as having been 
severed from that land in consequence of a qualifying event, unless the 
determining authority is satisfied that the severance was lawful and— 

(a) there is documentary evidence showing that the parties to the transaction 
or disposition which is a qualifying event intended the transaction or 
disposition to have the effect of severing the right of common; or

(b) there is evidence that the right of common has been treated since the 
qualifying event as having been severed.

and Schedule 4 which states at paragraph 19(3)

19.—(1) An application to amend a register in consequence of the 
severance of a right of common from land to which it was attached, which is 
a qualifying event by virtue of paragraph 2(2)(b) of Schedule 3 to the 2006 
Act, may only be made by— 



(a)the person to whom the right of common was transferred upon being 
severed;

(b)the owner of the right of common at the date of the application; or

(c)the owner of land to which the right of common is registered as being 
attached.

(2) The application must include— 

(a)evidence of the applicant’s capacity to make the application (as described 
in sub-paragraph (1));

(b)the numbers of—

(i)the register unit; and

(ii)the entry in the rights section of that register unit,

which are to be amended; and 

(c)a description of the land to which the right of common was attached, and 
evidence of the ownership of that land at the time of the severance of the 
right of common.

(3) The application must include or be accompanied by— 

(a)the written instrument (if any) which the applicant claims has effected the 
severance of the right of common; and

(b)if there is no such instrument, or if that instrument does not express an 
unambiguous common intention by the parties to it that the right of common 
should be severed—

(i)other documentary evidence, contemporaneous to the time at which the 
applicant claims that the right of common was severed, of a common 
intention by the transferor and transferee of the right of common that it was 
to be severed; or

(ii)evidence that the right of common has subsequently been treated as 
severed.

The relevant section of the 2014 Regulations with regard to historic 
apportionment is paragraph 18 of Schedule 4 which states:

18.—(1) An application to amend a register in consequence of an 
apportionment of a right of common which is attached to land, which is a 
qualifying event by virtue of paragraph 2(2)(b) of Schedule 3 to the 2006 Act, 
may only be made if— 



(a)part of the apportioned right of common has been—…

 (ii)severed from the land to which it was attached;…

 (b)the application is made at the same time as an application (“the primary 
application”) to register, or to amend the register in consequence of, that 
event.

(2) The application may only be made by the person making the primary 
application. 

(3) The application must include— 

(a)the numbers of—

(i)the register unit; and

(ii)the entry in the rights section of that register unit,

which are to be amended; 

(b)a description of—

(i)the whole of the land to which the right of common was attached before its 
apportionment; and

(ii)the part of that land to which, following the apportionment, the part of the 
right of common which is the subject of the primary application was attached;

(c)the name and address of the owner of the land to which is attached the 
part of the right of common which is the subject of the primary application; 
and

(d)the applicant’s calculation as to how the right of common is apportioned 
between the part specified in sub-paragraph (3)(b)(ii) and the remainder of 
the land.

The application of the law to the facts and evidence of the Applications:

4.15 The transitional period for Cumbria as the 2014 authority is 15th December 
2014 to 14th December 2018.

4.16 The Applications comply with the formal requirements as to form and content 
as stipulated in the 2014 Regulations.

4.17 I have considered the requirement of regulation 41(3) that the severance 
must be lawful. Severance of the rights registered under the 1965 Act 
became registrable in 2001 following the judgement in Bettison v. Langton 
where the House of Lords determined that “a consequence of the 
quantification of grazing rights was to enable a commoner to dispose of 
rights of common independently from the land to which they were 
traditionally attached or, alternatively, sell the land and retain the rights”1.



4.18 The registration authority must be satisfied that the Right is an appurtenant 
right capable of being severed from the land rather than an appendant right 
which cannot be severed from the land to which it is attached. Appurtenant 
rights are defined as rights attaching to grazing land, whereas appendant 
rights are ancient rights which existed from time immemorial, which could not 
be created after 1290 and were attached to arable land. The land around 
Aughertree, including the Fields, is grazing land and has been so for many 
centuries. Before this, prior to the deforestations of 11th to 13th centuries, it 
formed part of Inglewood Forest. Thus the Fields have never been arable 
land and therefore I am satisfied that, on the balance of probabilities, the 
Right is an appurtenant right.

4.19 Section 9 of the 2006 Act prohibits severance of rights of common with the 
effect from 28th June 2005. However, in this case section 9 does not apply 
as the sale of the Fields and the claimed severance of the proportion of the 
Right attached to them took place prior to that date. 

4.20 I have therefore concluded that severance of the Right was lawful.

4.21 Mr Lasper states that the Objection is based on common law. The 
Registration Authority must consider the effect of common law alongside the 
effect of the relevant provisions of the 2006 Act and the Regulations as 
stated above. 

4.22 I have considered the Objection as follows:

4.23 Schedule 3 of the 2006 Act allows for amendment of the register to record 
events which should have been, but were not, recorded under the Commons 
Registration Act 1965 (“the 1965 Act”). Section 13(c) of the 1965 Act allowed 
amendment of the register in consequence of apportionment of a right of 
common. Regulation 29 of the Commons Registration (General) Regulations 
1966 requires that the apportionment should be recorded in the register in 
accordance with Model Entry 20. Model Entry 20 shows that, contrary to 
what Mr Lasper claims, following the division of the dominant tenement and 
the subsequent apportionment of the right, both portions of the right remain 
attached to their respective portions of the original dominant tenement. The 
same principle is applied in the 2006 Act in section 8 and Model Entry 5.

4.24 Further, as stated in Gadsden on Commons and Greens, ‘It has clearly been 
established in Wyat Wyld’s Case that, where a dominant tenement with 
appendant, or appurtenant levant and couchant rights is divided…., each 
divided portion will continue to enjoy rights based on levancy and couchancy 
apportioned rateably to the separate parts’.2  Similarly, in White v Taylor, 
Buckley J. considered that, where the rights are for fixed numbers of 
animals, ‘apportionment rateably to the area is both equitable and 
convenient’.3 

4.25 It should be noted that Mr Lasper has raised this objection on a number of 
applications.  In respect of one such application, he was asked to provide his 

1 The Commons Act 2006: Guidance note on Severance, revised August 2006, www.defra.gov.uk
2 Cousins, E.F, Honey, R, (Ed), Gadsden on Commons and Greens, Second Edition, Sweet & Maxwell, 
London, 2012.
3   [1969] 1 Ch. 160, at 190.



common law authority in support of his argument.  Mr Lasper responded to 
say he did ‘not need to cite authority: it lies with the Authority to marshal 
reasoning’.  I can find no authority to support Mr Lasper’s argument.   In the 
light of his inability or unwillingness to cite such an authority, I concluded that 
Mr Lasper’s argument that any transfer of part of a dominant tenement 
results in the severance of any rights appurtenant to that dominant tenement 
is contrary to the provisions of both the 1965 and the 2006 Acts and the full 
extent of the principles the Council as Registration Authority must apply. 

4.26 Having reached the above conclusion, I then had to go on to consider 
whether the requirements of regulation 41(3)(a) and (b) of the 2014 
Regulations above are satisfied. 

4.27 I have considered the 2005 Transfers whereby the Fields were transferred 
from the Applicant to Margaret Wilson and found that they do not express an 
unambiguous common intention by the parties to it that the right of common 
should be severed. I have, therefore, concluded that the Conveyance does 
not satisfy the requirement of section 41(3)(a) of the 2014 Regulations.  

4.28 I have considered whether there is sufficient evidence to satisfy the 
requirements of section 41(3)(b) of the 2014 Regulations and found that, 
documents relation to the Applicants’ applications under  Single and Basic 
Payment Schemes and the RPA letters demonstrate that, following the sale 
of the Fields, the Applicants continued to claim the full allowance for the right 
registered at entry 61. 

4.29 Further, a letter from Margaret Wilson provides evidence to corroborate the 
Applicants’ claim and the information found in the Single and Basic Payment 
Schemes and RPA letters that the proportion of the Right attached to the 
Fields was severed from the land and retained by the Applicants at the time 
of the 2005 Transfers and that the whole of the Right has been exercised by 
the Applicants ever since.  

4.30 I, therefore concluded that there is sufficient evidence to satisfy the 
requirement of section 41(3)(b) of the 2014 Regulations. 

4.31 Once the severance of the right of common is accepted, the Registration 
Authority must decide the apportionment of that right.  The total area of the 
dominant tenement described at column 5 of entry 61 of register unit CL46 is 
124.724 acres. The area of the Fields is 32.242 acres. The Applicants have 
correctly calculated that the proportion of the Right attached to the Fields 
equates to 38 sheep rights.

5.0 LEGAL IMPLICATIONS

5.1 The Council has a statutory duty to keep a register of Common Land and 
since the implementation of Part 1 of the 2006 Act, has the power to amend 
the register. The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee.



5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at paragraph 2 of Schedule 3 of the 
2006 Act and regulation 41(3) of the 2014 Regulations have been met.  The 
burden of proof in this regard is firmly upon the Applicant to provide the 
required evidence. The standard of proof to be applied is the usual civil 
standard “on the balance of probabilities”, i.e. it must be more likely than not.  

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application. It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the rights being severed or not being severed from the land.

5.4 Although the findings of the Officer recommendations are for the Committee 
to proceed with determination and acceptance of the Application, the 
Committee is not bound to follow the Recommendation; providing that in 
reaching its decision it applies the correct legal principles and duly considers 
the evidence. Therefore Members are free to accept or reject any of the 
Recommendations in the report. If the members reject the Officer findings 
and decide either not to determine the Application or to reject the 
Application, the Committee should set out their reasons at the meeting.

5.5 It should be noted that the Council may not refuse an application without first 
offering the applicant an opportunity to make oral representations.  
Accordingly, if Members reject the recommendation, such an offer will be 
made before a further report to Committee is made.  

5.6 All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 Options
6.1 The Committee may accept or reject the Recommendation in whole or in 

part.

6.2 If the Recommendation is accepted the Registration Authority will give effect 
to the determination by amending register unit CL46 and register the 
proportion of the Right attached to the Fields as severed and held in gross in 
accordance with the 2014 Regulations. 

6.3 If the Recommendation is rejected the proportion of the Right attached to the 
Fields will remain attached to the land.

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the common land register is a legal decision and is not 
a matter of policy or discretion.

7.0 Conclusion
7.1 I am of the opinion that the Applications have been validly made. The 

evidence submitted by the Applicants support the claim that severance of the 



proportion of the Right attached to the Fields has taken place in 2005. As 
one of the qualifying events under Schedule 3 to the 2006 Act this 
severance can be recorded in the register.

7.2 It is recommended that the Committee resolves that the Register of Common 
Land be amended and the proportion of the Right currently registered as 
attached to the Fields is registered as severed from the Fields and held in 
gross by the Applicants.

8.0 Glossary 

Appendant right – an ancient right to graze on common land animals which 
were used to plough and manure arable land. Attached to arable land. 

Appurtenant right – a right to graze animals on common land which is 
attached to grazing land and/or buildings, usually a farm. When the land 
changes ownership, the right passes with the land.

Right in gross – a right of common which is not attached to any land and is 
held by an individual as a personal right.

Apportionment – division of a right of common when the land to which it is 
attached (e.g. farm) is divided into multiple lots. The right of common is 
divided proportionately between each lot.

Dominant Tenement – the land to which a right of common is attached (eg. 
farm).

Servient Tenement – the land over which a right of common is exercisable, 
i.e. common land or a town or village green.

Levancy and couchancy – the principle which determined the number of 
grazing livestock allowed on the common by reference to the capacity of the 
dominant tenement to feed stock over the winter months. E.g. if a farm could 
sustain a certain number of sheep over the winter months, then the owner of 
the farm could graze that number of sheep on the common in the summer.

Severance – an act which destroys the attachment of a right of common to 
land upon which the right becomes a right in gross. Severance occurs when 
the land to which a right is attached is sold but the right is reserved by the 
previous owner or when the right is sold separately from the land to which it 
was attached. Severance is prohibited from 28 June 2005.   

          Angela Jones          
          Assistant Director – Economy and Environment
          20th October 2018

           Contact: Svetlana Bainbridge, 01228 221026, Svetlana.bainbridge@cumbria.gov.uk

APPENDICES



Appendix 1 – Applications CA14/36 and CA14/37 
Appendix 2 – Copy of entry 61 of register unit CL46 
Appendix 3 – Evidence
Appendix 4 – Copy of the Objection, the Applicants’ reply and the objector’s 
further comments.

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Bothel and Wharrels
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny
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